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IN THE DISTRICT COURT OF THE N
JUDICIAL DISTRICT OF WINDOW ROCK,

OFFICE OF THE NAVAJO NATION PRESIDENT
and VICE-PRESIDENT and JOE SHIRLEY,
JR., in hip capacity as President of
the Navajo Nation, and as an
individual,, et al.,

Petitioners,
vs.

THE NAVAJO NATION COUNCIL apnd NAVAJO
BOARD OPF ELBCTION BUPERVISORS,

Respeondents.

Petitioner‘s Application for Prelimi

heard Octobex 8,
- was issued on Qctober 11, 2010,
issuing a denial is set forth herein.
The Petitioners are Joe Shirley,
the Navajo Nation and Joce Shirley, Jr.,

Jr.,
as

citizen. Bocth are referred to collectivel

"Shirley”.

Shirley asks thia Couxt to stop the
{*Couneil”) and the Navajo Board of
(*Election Boaxd") from placing the

Raferendum Act of 2010 (Referendum Measuy
November 2, 2010 Navajo Nation General Blec
his Complaint for Parmanent Injunction on
along with his Applicationa for Temporaxy
The Temporary R

Preliminary Injunction.

2010. A summary order den
The Co
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ORDER

lary Injunoction was
ying the Application
urt’s reasoning for

as the President of
an individual Navajo
in the singular as

avajo Nation Council
lection
Judicial EBlections
a QJY-32-~10) on the
tion Ballot. He filed
September 28, 2020
estraining Ordex and

Supexvisors
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straining OQrder was

granted on October 4, 2010, and & heari

Preliminary Injunction request on Octcher

ng was held on the
B, 2010. The summary
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Order Denying the Application for Preliminary Injunction was

issuved thersafter.

Jurisdiction over the parties and saubject mattex exists
puxsuvant to 7 N.N.C. § 253 and Shirley v. Iflorgan, No. SC-CV-02-
10, 8lip ©Op. (Nav, Sup. Ct. 2010) at. 7. (Navajo Nation
governmental entities have full access tb: Navajo Couxts when
geeking non-monetary relief mattexs relating to govermmental
functions.) It is noted at this point tha.tg whether Shirley the
private citizen is entitled to bring suit outside of those
processes mandated by the Navajo Nation Sovereign Immunity Act
has not been addressed. However, determination of that issue is
not critical to the Couxt's decision at' this stage of the
lawsuit.

The foocus of the Court’s inquiry is whether Shirley is
entitled to the imsuance of a preliminary iﬁjunction. This is in
contrast to the issue of whether he is entiitled to a permanent
injunction, which occurs only after a full trial on the merits.
This distinction is important. for the vreasomn that the
petitioning party carries a heavier burden at the prxeliminary
injunction stage than he or she does at the trial on the merits.

Shirley must show the Court that 1) he hags or alaims a
protectable right or interest; 2) he has a high likelihcod of
success on the merits of tha case; 3) if an injunction is not
issued, the petitioner will sguffer irreparable harm to that
right or interest; 4) the threatened injury, loss or damage is
substantial in nature or character; and 5) 'there is no adequata
remedy at law.

Put another way, 8hirley must prove he has or claims a
right or interest that must be protected by the law; if the case
goas to full trial, his chances of winnil:ig are substantially
greater than his chances of losing; if the Court does not stop
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the Respondents £rom acting, his right or interest will be
damaged beyond repair; that the Respondents’ actions ara very
serious and finally, the most critical part is there is no other
way he can get the Respondents to stop what they are doing.

First, shirley has not shown to the satlsfaction of the
Distriet Couxt that the President possesses or claims a right or
interest which is protactable by law. Whether the Navajo Nation
Council has the authority to place a referendum before the
People is undiaputed. Whether the Council must present
Referendum Meagure CJY-32-10 to tha President for his statutory
review is gquestionable. The law is not clear. The fact that
thare are two competing views by two competing factions of the
Navajo Nation government as to the rafere::xdum proceas in this
regard speaks loudly to the non-clarity of ‘the law. To surmount
the “strong likelihood of success on the meérits" burden in this
respact, Shirley must show that the law is cleax and the Counail
just simply misinterpreted the law or acted in direct derogation
of such.

Becondly, Shirley has not demonstrated that he will suffer
irxreparable harm. The question here ie two:—fold of whethex the
Office of the President and private Navajo Citizen Joe Shirley,
Jr., will suffer harm that cannot be fixed. In the first, even
1f the President had been presented Referemndum Measura CJY-32-10
as he asserts and he had exerciged his veto powexrs, therge ie
etill a measure of uncextainty of whather the vete would have
been successful in view of the fact that the number of inicial
delegate votes for the measure were more than the raquired
number to override a veto challenge. Tha fact of whether he
should have bsen presented the Referendum Measura CJY-32-10,
while still a question, would not have changed anything. The end
result would have been an unsuccessful exercise of his veto
power. Tt is clear however, that the President veto powers have
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not been disturbed except perhaps, in particular to this
referendum. His powere remain intact.

The Bsecond part of this two-fold question is private
citizen Shirley's Jirreparable sufferance. Will sghirlay the
private citizen suffer irreparably if the referendum measure is
put before himself and othex Navaje oitizens 1like him? This
Court would answer with a resounding No. Placing a referendum
before the private Navajo citizen, whether by the Navajo
People’s own choosing, or by the President or by the Council is
always a good thing. It never harms the People. Shirley takes
great pains to suggest to the Distriat Cbuxt that the Navajo
Citizen will be unable to deciphex the 36 p:age legislation which
underlies the referendum. He is absolutely right. However, he
gives himself, as the private citizemn, too:little credit. He is
capable of deciphering the major points of 'any issue put to him,
including his ability to understand that.. “if I say yes, the
Navajo Judge will be subject to election and if I say no, then
he will not.” Only good comes from the People making thelr own

choices of governance.

Thirdly, the harm to the public will" be far greater than
the harm tao the Petitioner, Jif the Court stops the Election
Board. When shirxley initially received word of the referendum,
hea could have approached the legislature and expressed his
concexrn under the principles of K’é. If the Counagil refused to
address his concern, then he would have been left with little
choige but to come to the Court seeking a' declaratory judgment
for a proper determination of his role: in that referendum
process. This could have occurred witﬁin days after the
Speaker’s cerxtification. Yet, Shirley waité until the 1.°" hour
to mount his challenge. By that time it is‘ftoo late. The People
have already been presented with the notion that the issue of
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election of judges wpuld go before them during election time. As
a matter of fact, even before the Court was given time to act,
the absentee halloﬁs went out to prospective voters which
included Referendum Measure CJY-32-10. Moreovar, ag all seemed
to agree at the pearing, Shirley could have brought his
complaint before the Office of Hearings and Appeals. It is an
impossible task to take back a notion that you’'ve created in the
minds of the Pecpla: election of judges. You cannot unring a
bell. |

Pinally, shirley has remedial measures available to him at
law, His vetoc powers are presexrved generally. And specific to
Referendum Measure §CJY-32-10, the use of such powers in
circumstances such és presented here can always be clarified
legislatively in the futura. It is not as if his powers have
been curtailsd indefinitely.

Upon the foreg#ing. _the request for the issuance of a
preliminary injunction ie denied.

Finally, as notéd in tha concluding remarks at the close of
the heaxing on Octobér B*®, it 1is distressing to learn that this
aontroversy was nc:é necesgary. As the Navajo Nation Supreme
Court stated in Jhd} v. White, “As Diné bi naat’danil we are
gifted with the ;treasures of community influence and
recognition, while at the same time we carry the burden of
leadership and safeguarding the intexests of our people.” 8 Nav.
R. 510 {(Nav. Sup. Ct, 2004) at 541. The Council and the
President are elected by the People to serve the People. They
are not elected co further their own personal irritations. The
symbol of naat’8anii carries with it awesome duties and
responsibilities, not the least of which is that one sacrifices
his or her own persénal interests for the greater interests of
the People. At the h?art of every decision the naat’danii makes
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is whether his or hiar actions will serve the interests of hia
Pecple. If even a doéml: crosses his or her mind that this action
will not further thé People's interests, then a step back and
consideration of whether the intended actions further their
pexsonal interastg instead must be taken.

Both sldes have stressed to this Courxt the fundamental
conceptas of K’'& and ;:Lts proper use in a situation such as this.
One of the witnesses even desaribed that the core of the Diné
Life Way is the aoucé:pt of K’é. It is unfortumate that the Court
must note that neit_éher party, although vasting blame on the
opposite for not minfling such, has Ipract.iced the essence of the
concapt of K'é. Botb: aides should examine why they disagree so
vehemently. The parxties can vigorously disagree but, they should
do so0 in a nice and reapectful manner. In the saying of our.
elders, you should di{iaagree nicely for .eventually you will meet
again. This comes fxom tha principal of héags6sh dadooch kah
meaning, there is noé place for us to go to avoid each other. As
naat'sanii, our le hers bear the responsibilities of coming
together to find s;u:ions to the natural disputes that arlge
from making the lawd of our People. It is unfortunate that our
naat‘danii resolve ito fixst rely on the adveraarial ecourt
gsystem, rather than; automatically implementing the systems of
RK'é and the Dind Life Way when disagreements arise.

In summary, this ia not a case abouk whether Judges and

Justices should be ;subject to elections. Such questions are
ultimately for the Pecple to decide. It is about whether the

President has given ;'t.he Court a very important reason why the
Blection Board should be prohibited from placing the referendum
on the November 2, 2010 general election ballot. The Court is

not convinced that '{tha President is entitled to a preliminary

injunction.
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Under separate jcover, a final hearing to determine the

merits of the underlying complaint will be set.

By tihe Court: Qctober 15, 2010.

District Judge, Navajo Nation




